There was no sand In the two outby sanders on the portal bus encompassed
by Citation No, 1046753. With respect to the remaining four citations, there
was no sand in the inby and outby sanders on the wide side (Tr. 9-10, 13,
17-18, 41-42).  However, it appears that all of the sanding devices were
mechanically operational (Tr. 27).

The Petitioner argues, in substance, that a violation of the Safeguard
Notice exists whenever a personnel carrier which transports more than five
persons is in the mine, out of sand, and not tagged out of service because,
while in such condition, the sanding devices are not being "well maintained.11
According to the Petitioner, the personnel carriers are available for use,
even though not in motion, and are not being properly maintained (Tr. 79).

The Respondent concedes that a violation would have existed if the cited
personnel carriers had departed the station with empty sanding devices.
However, the Respondent maintains that there will be occasions in the normal
course of operation when the sanders will be empty, and argues that so long
as it has and enforces a program to fill the sanders, and so long as sand
Is available for the sanders, no violation exists.  The Respondent also argues
that the Safeguard Notice requires only the presence of sanding devices
capable of being used (Tr. 81-82).

The subject Safeguard Notice requires all personnel carriers which
transport more than five persons to be equipped with a properly installed
and well maintained sanding device. A sanding device which does not contain
sand at a time when such personnel carrier is in use cannot be considered
"well maintained" within the meaning of the Safeguard Notice. Whenever a
personnel carrier is available for use, as these were, It must be considered
to be in use.  See Eastern Associated Coal Corporation, 1 PMSHRC 1473, 1979
CCH OSHD par. 23,980 (1979).  Additionally, the fact that the sanding devices
must be well maintained at all times while In use Indicates that the
reservoirs should have been checked and refilled promptly when the personnel
carriers returned to the station after the prior run.

Furthermore, the requirements Imposed on the Respondent by the Safeguard
Notice are clearly applicable to all personnel carriers with the capacity to
transport more than 5 persons.  The fact that it may have been holding .five,
or fewer, persons when a given citation was Issued is not a defense if it is
capable of holding more than five persons.

It should also be noted that the Respondent never proved that the sanding
devices would, In fact, have been checked and refilled before the personnel
carriers departed the station.  The portal bus operators, the individuals
assigned by the Respondent; to perform this task, were never called by the .
Respondent to testify on this point. It Is significant to note that 7 or 8
men were aboard the portal bus cited in Citation No. 1046741 when such
citation was Issued. This Indicates that it was at least possible that
portal buses would have been operated with empty sanding devices.
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Nos.  1046753,  1046754 and 1046755 at the precise point in time when the
